WANJIRU NYAGUTHI & COMPANY ADVOCATES PRACTICE MEMORANDUM - 2026 EDITION

Employer's Guide to Lawful Redundancies & Disciplinary
Hearings (Section 41)

Procedural Fairness, Statutory Compliance under Section 41 of the Employment Act 2007 &
Mitigation of Unfair Dismissal Claims

EXECUTIVE OVERVIEW & STATUTORY NOTICE: An essential corporate compliance guide for HR directors, legal counsels,
and managing executives. Outlines the mandatory substantive justification and procedural fairness requirements of Section 41,
notice to show cause drafting, fair hearing protocols, and lawful Section 40 redundancy management to prevent costly ELRC
lawsuits.

Key Takeaways & Statutory Checklists
» Mandatory 5-stage disciplinary protocol complying with Section 41 procedural fairness
« Drafting legally airtight Notices to Show Cause & ensuring employee right to representation
e Lawful redundancy execution matrix (Section 40): 30-day notices & objective LIFO criteria
« Statutory terminal dues calculations: severance pay (15 days/year), leave pay & notice pay

* Top 7 employer mistakes that trigger ELRC maximum 12-month gross compensation awards

Phase 1. Mandatory Section 41 Disciplinary Hearing Protocol
To withstand judicial scrutiny at the ELRC, every employer must follow this strict 5-stage protocol:

« Stage 1: Detailed Show Cause Notice: Issue a formal written notice explicitly detailing the specific allegations, dates,
company policies breached, and evidence relied upon. Generic or vague notices violate fair hearing standards.

« Stage 2: Reasonable Time to Prepare: Provide the employee at least 48 to 72 business hours to review the charges,
formulate written explanations, and secure representation.

« Stage 3: Right to Representation: Explicitly advise the employee of their statutory right to be accompanied by a fellow
employee or an accredited trade union representative of their choice.

« Stage 4: Formal Disciplinary Hearing: Convene a neutral panel, record verbatim minutes signed by all parties, present
evidence, and afford the employee full opportunity to cross-examine and make oral representations.

« Stage 5: Written Reasoned Decision: Issue a formal outcome letter communicating the findings, specific reasons for
decision, and clear information on any internal appeal mechanisms.

Phase 2: Redundancy Compliance Matrix (Section 40)

Statutory Requirement | Legal Standard & Timelines ELRC Compliance Checklist

1. Economic / Demonstrable business downturn, restructuring, or Board resolution, financial statements, and
Operational role obsolescence. organizational charts documented.
Justification

2. 30-Day Mandatory Written notice given at least 30 days prior to Served simultaneously on the employee and the
Notice effective termination date. local Sub-County Labour Officer.

3. Objective Selection Seniority in time (LIFO: Last-In, First-Out), skill sets, Fair and non-discriminatory matrix applied across
Criteria and performance records. all affected departments.
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4. Statutory Terminal Severance pay = 15 days for each completed year of =~ Notice pay in lieu + accrued leave + Certificate of
Package service + accrued benefits. Service (Section 51).

NEED BESPOKE LEGAL COUNSEL?

This publication is provided for general informational and compliance purposes and does not constitute formal advocate-client legal advice. For
tailored advisory, due diligence audits, and dispute representation, contact our practice team at info@wnyaguthilaw.com or call +254 140
384 615.
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